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CRIMINAL INVESTIGATION (IDENTIFYING PEOPLE) AMENDMENT BILL 2013 
Second Reading 

Resumed from 22 October. 

HON DAVE GRILLS (Mining and Pastoral) [5.56 pm]: I apologise for being late; we had a conversation 
before and I did not think we would do this. 
The DEPUTY PRESIDENT (Hon Adele Farina): That is fine! 
Hon DAVE GRILLS: It would not be the first time I have had to buy some beers for a misdemeanour! 

Hon Stephen Dawson: For the whole house? 

Hon DAVE GRILLS: Why not, mate! I am a wealthy backbencher! 

Previously, I was talking about identifying people under the Criminal Investigation (Identifying People) 
Amendment Bill 2013 and I spoke about how it would be remiss of me not to put a different angle on things with 
regard to those who will carry out the duties of asking someone to remove a piece of religious face wear or 
headgear that might be sensitive to them. As I have said previously, when I joined the police service in 1991, this 
issue was around. There were people of all different cultures, as well as bikies and every other sort of person that 
people have alluded to. When I went to the academy, we were taught how to be culturally correct and previously 
I presented this training document on diversity that I am holding, which the police use. I mentioned that 
Mirrabooka is probably one of the most culturally diverse places in Australia, given that a lot of people from 
other countries live in that community, which is a good thing. Police there have done a really good job of 
community engagement—I know they have, given that that was the role I was in.  
The point that everyone has made with regard to sensitivity and how we do things is relevant, and we should 
always be mindful of that. I can think of a time when I had to search a person of mixed gender. A male officer 
was required to search the lower half of the person and a female officer was required to search the upper half of 
the person, given that this person was transgender. That probably happens more often than people would think. 
The point I am making is that diversity has been around for a while and we do what needs to happen and what 
needs to be done. Having worked out on the lands at Warburton at three o’clock in the morning when not 
everything is as it should and we do not always have everything that we need, we do the best we can within the 
guidelines. The training in police conduct is relevant to that. We used to have a rule of thumb that was time, 
place and circumstance. Time, place and circumstance meant doing the best that we could do at the time in the 
circumstances we were under. The police put a fair bit of effort into training and the police officers we have do a 
pretty good job given that things in the community constantly change. There are now quite a few younger police 
officers and they look at things differently. They used to call us old school and we used to call them barcodes 
because of their numbers. I was a postcode because my regimental number had only four figures! The point I 
want to make is that we can have some faith in our police service and the officers doing their job. They would be 
respectful and mindful of everything that members have said in this chamber with regard to sensitivities of 
religion, culture and everything else. We could debate lots of different things. As mentioned before, police have 
many different ways to check identity; for example, under section 53 of the Road Traffic Act, an officer can ask 
for a person’s abode, which is different from an address. Officers are trained to deal with asking a person to step 
out of a vehicle and all of that.  

Sitting suspended from 6.00 to 7.30 pm 
Hon DAVE GRILLS: I was saying before the dinner break that I believe the Western Australian police service 
provides good cultural diversity and a range of other training that police need to deal with in their day-to-day 
work. I thank members for the debate and their attention to this very important legislation. I commend the 
Criminal Investigation (Identifying People) Amendment Bill 2013. I also apologise to members for my tardiness 
before. It was an unintended mistake, and I assure them it will not happen again.  

Hon Robyn McSweeney: Of course it will! 

Hon DAVE GRILLS: Not today. 

HON MARTIN ALDRIDGE (Agricultural) [7.32 pm]: I rise to make some comments on the Criminal 
Investigation (Identifying People) Amendment Bill 2013, which is the second tranche of reforms to the Criminal 
Investigation (Identifying People) Act 2002. That act was subjected to a statutory review in 2009 by Hon Robert 
Anderson, QC, with the initial tranche of reforms made to the act in the last Parliament in 2011.  
The bill provides for a number of things that have been well canvassed in the past few days, including allowing 
regulations to broaden the range of identifying particulars. Some members have mentioned that the bill 
futureproofs the legislation to allow for advances in technology that necessitate new identifying particulars, 
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including iris scanning, voice recognition and the analysis of autoantibodies. The bill also corrects an 
inconsistency in the act between the identifying particulars that can be taken from charged and uncharged 
suspects. It gives new power to police to obtain identifying particulars from a person convicted of a serious 
offence. The bill removes a threshold test that forced WA Police to ensure that a charged suspect’s identifying 
particulars were not already held by police before taking certain measures to obtain those identifying particulars. 
It also amends the consent provisions. The bill will provide police with new powers to obtain a warrant to obtain 
particulars from a juvenile when a parent or responsible person is not available. It clarifies the ability to take 
teeth and obtain bone samples from deceased persons, as well as removing redundant DNA index definitions. A 
lot of those points have been well canvassed by other members in the debate thus far, so I do not intend to focus 
on them in great depth tonight.  

I want to speak, even if only briefly tonight, about clause 10 of the bill. Clause 10 amends section 16 of the 
Criminal Investigation (Identifying People) Act 2002. I acknowledge that the Attorney General has proposed 
amendments to this clause of the bill to acknowledge the change in focus from headwear to face covering. I 
received correspondence—I am sure many others in this place have also—from various religious and cultural 
groups, including the Muslim Legal Network WA, United Sikhs and the Islamic Council of Western Australia, to 
name a few. I understand that the Attorney General’s proposed amendments are consistent with the changes 
suggested by these organisations on the cultural and religious concerns that they had. I wish to quote from the 
section of the explanatory memorandum that relates to clause 10. It states — 

Clause 10 amends section 16 to enable officers with power under the section to request that a person 
remove any headwear or do any other thing that is reasonably necessary to enable the officer to see the 
person’s face/head for the purposes of identifying the person. This section also applies to police officers 
exercising powers under other legislation to obtain personal details so long as the request is made for a 
forensic purpose as defined by section 3 of the Act. That is — 

• investigating an offence or a suspected offence or offences generally; 
• investigating the death of a person or identifying a deceased person; or 
• investigating the whereabouts of or identity of a missing person. 

The amendments also provide officers an explicit power to detain a person for the purpose of 
facilitating compliance with the request and to enable the officer to verify the correctness of any 
personal details given.  

It is my understanding that the need for such a measure arose from a 2011 case in which a New South Wales 
woman wearing a burqa could not be positively identified as the person who had made a false report to police. 
From the briefing I recently had with WA Police, the officers who spoke to me were not aware of a case in 
Western Australia in which this type of power has been required. However, I understand the need to prepare for 
the day when perhaps it is. The community of Western Australia, rightly in my view, expects that police officers 
discharging their duties have the ability to positively identify a person. 

Given that the need for this legislation originated in the jurisdiction of New South Wales, I thought that 
consideration should be given to the legislation that was enacted in that state. I have said previously that I 
understand and appreciate that powers are needed by our police officers in the event that they, too, are faced with 
the same situation. I wish to state that I have some reservations about the way in which a person may be asked to 
remove their face covering. There are obviously cultural and religious sensitivities here that we should remain 
very respectful of. The way in which the state of New South Wales has managed these sensitivities is embedded 
within the Law Enforcement (Powers and Responsibilities) Act 2002 and, more specifically, section 19A(3), 
which states — 

A police officer who requires a person to remove a face covering under this section must, as far as is 
reasonably practicable, ensure that the following procedures are followed: 
(a) the police officer must ask for the person’s co-operation, 
(b) the viewing of the person’s face must be conducted: 

(i) in a way that provides reasonable privacy for the person if the person requests 
privacy, and 

(ii) as quickly as is reasonably practicable. 
I understand that both the Australian Passport Office and the Department of Transport have policies on the 
removal of face coverings for the purposes of image collection. Both agencies have similar requirements in that 
the face covering must be adjusted to ensure that all facial features from the bottom of the chin to the top of the 
forehead, including both edges of the face, are clearly shown in the photograph. I have been provided with a 
copy of the draft WA Police procedures that establish the way in which a police officer should exercise these 
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powers. It is intended to rely on WA Police procedures rather than on this place to establish the checks and 
balances in how these powers are exercised. I now quote from my note of the draft procedures —  

To ensure that appropriate respect and dignity is afforded to people who wear religious or cultural face 
coverings, the following procedures are to apply.  
i. Police must only require the person to remove or adjust the face covering to the extent 

necessary so that the person appears as they do in any identification such as a Driver’s Licence 
or Passport … 

ii. Police must afford the person a reasonable degree of privacy whilst the requirement is 
complied with and if an officer of the same gender as the person is present, then the 
identification shall be done by that officer. 

iii. Where an officer of the same gender is not available, the officer may still place the 
requirement on the person to remove or adjust the face covering, but should ensure that all 
reasonable measures are taken to respect the dignity of the person. 

iv. The identification must be done in such a manner as to afford privacy from other persons in the 
vicinity. 

v. Where practicable, the identification should take place in the immediate presence of only one 
officer. 

vi. If a more thorough viewing of the person’s face or head is required for the purposes of 
identifying the person, the officer may only proceed if he/she is authorised to conduct an 
identifying or forensic procedure on the person. (eg: taking a photograph of a tattoo on the 
person’s neck from a charged suspect) 

I am relatively comfortable with those procedures and the briefing that WA Police provided to me on these 
matters. However, one aspect is not present in these procedures; that is, recognition of the cultural and religious 
sensitivities of a female to request a female officer to undertake the identification if requested.  

The government asserts that this bill will allow for identification to be conducted by a female officer if a woman 
prefers that. From the briefings I have received and from my interpretation of the bill, no such protection exists. I 
understand that this protection was intended for WA Police procedures; however, due to operational constraints 
it was decided not to include such a measure. Given that WA Police has confirmed for me that, as far as it is 
aware, it cannot refer to an example thus far in which this power has been required, I am not sure what 
operational constraints exist. I would have thought words such as “to the extent that is reasonably practicable” 
could give WA police the operational flexibility required to discharge their duties. I acknowledge that 
particularly in regional communities such operational constraints could exist when, for example, no female 
police officer is posted to a town or perhaps no female police officer is on duty at the time she is needed. 
However, I think we need to try a little harder to accommodate these cultural and religious sensitivities on the 
rare occasion these powers will be exercised in the circumstances that I have described tonight. A balance needs 
to be found that allows WA police to undertake their duties and deliver on the community’s expectation, 
recognising the cultural and religious sensitivities as well as the potential of a charged or uncharged person 
wishing to frustrate the processes of WA police by hiding behind such protections.  
I reiterate my support for the bill. However, I seek some clarification from the Attorney General and the 
government in relation to the matters that I have raised this evening.  

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [7.44 pm] — in reply: I thank 
members for their contributions to the debate on this very important Criminal Investigation (Identifying People) 
Amendment Bill 2013. I particularly acknowledge the support of the opposition, the Greens and the Nationals, 
and the contributions from Hon Dave Grills and Hon Martin Aldridge. I also acknowledge the comments made 
by Hon Liz Behjat about aspects of the bill, and I will say a bit more about some of the matters raised. I will not 
go into traversing the various matters set out in the bill. They have been touched on and were covered in the 
second reading speech, but some significant matters have been mentioned in the course of the second reading 
debate and I will deal with those in broad terms. 

Firstly, there has been a lot of focus on aspects of the bill that relate to head covering or face covering, and the 
bill had been bandied about in common parlance as the burqa bill. As the Leader of the Opposition, 
Hon Sue Ellery, indicated, there is an awful lot more to the bill than that and it is only one small aspect of the bill 
that deals with the specific power to require people to reveal such of their features as may be necessary to enable 
a police officer to make a positive identification of that person. Those circumstances might arise in a variety of 
ways. That person may not necessarily be a suspect for a crime; they may have their identity checked for 
something as routine as ensuring that they are licensed to drive a vehicle or class of vehicle, or for some other 
form of identification that requires a comparison of a person’s features and an assertion of identity against some 
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other corroborating material such as a driver’s licence or other form of identification. That seems to have 
attracted probably more attention and concern from the public than any other aspect of the bill. One 
acknowledges that cultural and religious issues are involved in this aspect of requiring people to identify 
themselves by revealing their features, there being certain segments of the community that for cultural or 
religious reasons find it uncomfortable to do that. This exercise was not embarked upon by the drafters of the bill 
without due regard to those issues. In fact, during the drafting of the bill the police gave consideration, in 
particular, to a press release of the Australian National Imams Council. I refer in particular to one under that 
organisation’s letterhead and banner entitled “Press Statement” and dated Friday, 24 June 2011. It starts — 

Re: Niqab* 

That term is asterisked and there is an explanatory footnote that a niqab is a veil for the face that leaves the area 
around the eyes clear. There is quite an exposition in the press release. I will quote what is written for the record. 
The imams make mention of Muslim history and the role of the niqab in their culture. I will not go into the 
historical aspects and some of the comments they make about the misunderstanding that is held by many 
members of the community about the significance of the niqab and the wrongful connotations that are put upon 
its use in their culture. However, I will quote two paragraphs from the press statement because they are germane 
to the philosophy underlying the particular provisions of the bill under consideration that have caused such 
excitement. I quote — 

Greater education and awareness is required. A woman who chooses to wear Niqab* and enters a 
courthouse, airport terminal, or any official premises for example, should have the right to have an 
officer of the same gender perform any necessary security checks upon her. In a situation where there is 
no officer of the same gender to perform security and identification checks then the Shariah (Islamic 
Law) allows a Muslim woman to remove her face veil as needed in order to have her identity verified. 
For instance, if an officer has to verify the identity of a woman who wears the Niqab* whilst she is 
travelling in the street and there is no female officer(s) present then she may remove the face covering 
for the purpose and duration of identification. However, fixed points where identity checks are required, 
such as airports and so on, there should be female officers employed to perform the necessary checks. 

When it comes to giving evidence in a court proceeding, a woman may remove her face covering and 
her face may be observable by the judge and jury regardless of their gender for the duration of her 
evidence in the witness box. When it’s completed she should be entitled to make the choice to cover her 
face.  

I digress for a moment, but not very far; members may recall a court proceeding last year that attracted a great 
deal of media attention. There was great debate about whether a witness who was wearing a face covering, for 
ostensibly religious or cultural reasons, would be required to remove that face covering and expose her face in 
the course of giving testimony. Members who have been advocates in forensic proceedings or members of 
committees of this place and have seen how witnesses perform under examination would understand the 
significance of how a person presents and their facial expressions and the like to help make a decision on what 
weight ought to be put on their evidence. It is part of human nature. One of the important features of the human 
condition is that we rely on seeing people with whom we are discussing things and how they are reacting through 
body language and the like. In any event, that communication was relied upon by those responsible for the 
drafting. The police gave consideration to the content of that and the philosophy behind it and proceeded on the 
basis that police policy would provide for the required procedures necessary to deal with face coverings of 
religious significance.  
Hon Martin Aldridge has said that there is no provision in the legislation as to a process, but there is, to some 
degree at least, in New South Wales. Well, so be it. I will say more about that in due course. Clause 16 provides 
for a requirement, an obligation or a power, if you like, on the part of the police to require something, without 
descending into the details of how that is exercised. There will be horses for courses. As Hon Martin Aldridge 
has identified, the policy will be sensitive to gender and have a bias towards a female officer being involved 
when the identity of a female is under consideration, but that may not always be practicable or possible. 
Prescribing that sort of thing in legislation is really too prescriptive and too restrictive on operational 
requirements of the police because, at the end of the day, policing is a practical exercise rather than a theoretical 
one. In any event, the WA Police decided to draft the legislation with reference to headwear rather than face 
coverings to address what was seen to be one of the main areas of application of this power—that is, the removal 
of motorcycle helmets. The reference to headwear was inserted to remove any doubt about whether a 
motorcyclist had to remove his or her entire helmet or just flick up the visor to allow for identification.  
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During the drafting of the bill, WA Police also consulted with the police department’s ethnic diversity strategic 
adviser, Mr Latheef Ibrahim, and sought his views, which were consistent with those disclosed in the press 
release from the Australian National Imams Council.   

The bill passed through the other place on 6 August this year, and some greater attention in the public arena was 
then focused on this particular aspect of the bill. Interestingly, nothing much else in the bill attracted the public’s 
attention, such as the various other forms of identifying particulars that are dealt with in the bill. As a result of all 
that attention, on 28 August, the police ethnic diversity officers and the instructing officer for the legislation met 
with Dr Rateb Jneid, president of the Islamic Council of Western Australia. During that discussion, the proposed 
policy was discussed, and it was agreed that WA Police should develop an information brochure for the general 
community and post that on its website. The information brochure was to include the police policy on how 
people who wear face coverings of religious significance should be dealt with. Furthermore, during early 
September, the minister’s office held several meetings with members of the Sikh Association of Western 
Australia and the Islamic Council of Western Australia. The consultation that arose out of these meetings 
resulted in the amendments that are on the supplementary notice paper, which I will deal with when this bill goes 
into Committee of the Whole, hopefully soon. 

On 13 September, there was a meeting with Hon Liz Behjat and Hon Peter Katsambanis. That meeting was 
attended by staff of the Minister for Police, the instructing officers for the bill and members of both the Sikh and 
Muslim associations. At that meeting, all the parties were given copies of the proposed amendments, along with 
the proposed police policy, and at the conclusion of that meeting, all agreed on the course that is proposed in the 
bill. That course, in short, is to restrict the requirement for the removal of headwear to a requirement for the 
removal of facial coverings; that is, to limit the power in that respect. I am pleased to say that that has proved 
acceptable to the representatives of those several communities, because it has allayed the concerns about the 
potential for that power to be used in a way that may embarrass or disturb members of our community. Several 
parties represented in this chamber have also indicated their support for those amendments. Therefore, I will be 
pleased to move those amendments in due course, and I am sure they will also receive the favour of the other 
place when the bill goes back to it for that purpose. 

I turn now to several other aspects that arose during the course of this debate. Hon Sue Ellery asked whether I 
would say something about the cultural training that is provided to police officers to ensure that appropriate 
protocols are put in place. WA Police provides cultural awareness training to officers as part of its recruit 
training. The concept of substantive equality is explained during that course. Substantive equality is also a key 
requirement in the process of delivering policy within WA Police. WA Police specifically requires policymakers 
to assess substantive equality issues in every policy before it is approved by the police executive for inclusion in 
police manuals. As part of cultural awareness training, police recruits visit various temples, mosques and other 
places of religious worship that cover the Sikh, Buddhist, Muslim and Jewish faiths. They are also challenged to 
research various faiths, including Sikhism, Buddhism, Judaism, Islam, Hinduism, Christianity and also 
Aboriginal spiritual beliefs. Substantive equality is also a key component of equal employment opportunity 
training that WA Police provides its entire organisation. It is a requirement that both police officers and police 
staff be deemed competent in this training every three years. Following the passage of this bill, there will be 
training in the form of an information package that will convey the application of the new powers and provide 
specific instruction on how to apply this legislation when dealing with people who wear face coverings of 
religious significance. WA Police also intends to put out an information brochure on the police website, to which 
I have already alluded, that will be translated into a number of common languages relevant to people who this 
process will most affect. The brochure will cover a few key frequently asked questions such as what obligations 
and rights the person who is required to identify themselves possesses; and the brochure will be distributed to 
both the Muslim and Sikh associations for dissemination to their communities. 

In consultation with the Sikh and Muslim communities, WA Police has also put together a number of protocols 
and procedures to ensure that officers act appropriately when exercising these new powers, and that they exercise 
them with cultural sensitivity. In part, the proposed procedures will provide for the following protocols, and it is 
perhaps convenient for me to quote those so that they are also on the record of this debate — 

“When dealing with people who are wearing face coverings for cultural or religious reasons, police 
officers must ensure that they act with sensitivity towards the person’s beliefs. 

Both the Australian Passport office and the Department of Transport have policy on the removal of 
cultural and religious face coverings for the purposes of providing an image for identification. 
Both agencies’ policies on religious face coverings are very similar in that they only require the face 
covering to be adjusted so that all facial features from the bottom of the chin to top of the forehead 
(including both edges of the face) are clearly shown in the photograph. 
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To ensure that appropriate respect and dignity is afforded to people who wear religious or cultural face 
coverings, the following procedures are to apply. 
i. Police must only require the person to remove or adjust the face covering to the extent necessary so 

that the person appears as they do in any identification such as a Driver’s Licence or Passport (See 
Australian Passport Office Guidelines … 

ii. Police must afford the person a reasonable degree of privacy whilst the requirement is complied 
with and if an officer of the same gender as the person is present, then the identification shall be 
done by that officer. 

iii. Where an officer of the same gender is not available, the office may still place the requirement on 
the person to remove or adjust the face covering, but should ensure that all reasonable measures are 
taken to respect the dignity of the person. 

iv. The identification must be done in such a manner as to afford privacy from other persons in the 
vicinity. 

v. Where practicable, the identification should take place in the immediate presence of only one 
officer. 

vi. If a more thorough viewing of the person’s face or head is required for the purposes of identifying 
the person, the officer may only proceed if he/she is authorised to conduct an identifying or 
forensic procedure on the person. (eg: taking a photograph of a tattoo on the person’s neck from a 
charged suspect)” 

The Islamic Council of WA and the Sikh Association of WA have both been provided with copies of that policy 
and both parties have indicated that they are comfortable with what is being proposed. It is also worth noting the 
press statement of the Australian National Imams Council, which once again notes that Sharia law allows a 
Muslim woman to remove a face covering as needed for the purpose of identification. The preference is that it be 
done by a female officer when a female officer is present, but it is certainly not an absolute requirement if the 
practicalities are not available. 

I turn now to Hon Liz Behjat’s contribution to the debate. She raised a concern about the manner in which the 
legislation deals with expanding the definition of “identifying particular” through the use of regulations, and 
correctly pointed out that the legislation will allow regulations to be made to expand the scope of that definition 
from time to time. That was integral to the concept of futureproofing this legislation to allow it to accommodate 
advances in biotechnology and biometrics and to enable investigation agencies to use a variety of processes that 
may become available in the future. The scope of what can be used for identifying purposes has expanded 
enormously over the past 30-odd years. Up until the 1970s, the main technology for forensic biology testing was 
serological markers such as the ABO blood groupings that we are all familiar with and take for granted now, 
whereby individuals could be classified as being of blood group O, A, B or AB. But it had a lack of sensitivity 
and a low discriminating power, so it really was not so much a means of identifying suspects and offenders as a 
means of corroborating that identification through other means. I can recall that probably the most sophisticated 
and doubtful aspect, inasmuch as it could not be relied on to be present, was the expansion of identifying blood 
groups through samples of saliva and other bodily fluids such as semen when an offender happened to be a 
secretor and did not leave any blood at all necessarily, but secreted blood-type antigens into fluids such as saliva, 
mucus and so forth. Although I think something like 80 per cent of the population are secretors, the rest are not 
so even that level of sophistication was not available in many cases. The antigens would not be present and 
although there might be a copious amount of mucus, semen or saliva as a sample, there was a better than even 
chance that the suspect might not be a secretor and it was valueless. 

Now, of course, we have DNA and the first DNA case in Western Australia was in about 1990. I can recall the 
interest that that excited among prosecutors, and I am sure there was quite a lot more amongst investigating 
police, in the potential that that opened up and also the amount of litigation that was exposed by that. I 
understand that Hon Peter Katsambanis was involved in an inquiry into the subject in a previous life in another 
Parliament, and at some stage I am sure we will be able to draw upon his expertise on the subject. Blood 
grouping and the like was a very crude and, at best, a corroborative tool rather than an identification tool. 
Fingerprints, of course, are still in use and are very valuable. That extended to palm prints. Even the friction 
ridges on the soles of people’s feet can be used as unique identifiers. They are unique, but unfortunately not all 
offenders leave fingerprints, and when they do they may not be of a quality that will allow for identification to a 
forensic standard as opposed to identifying a potential suspect at best. But what we have encountered, as 
Hon Liz Behjat touched on, is an extraordinary number of possible identifying features and identifying 
particulars available for exploitation now, such as hand geometry, individual specific antibodies, iris and retina 
recognition, and walking style. Apparently, quite a bit of science has been put into identifying people through 
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their walk. There is also voice recognition and several others. I am sure that just as in the past 30 years or 
40 years we advanced so far into the realm of what was once science fiction, we will see similar advances in the 
next 30 years or 40 years. When one of these new developing biotechnologies is emerging, it is thought fit by the 
government that a piece of legislation that empowers the authorities to take identifying particulars should be 
adaptable to keep pace with those technologies; hence, the idea of futureproofing this bill to the extent possible 
that we are able to foresee at this stage. It is true that some of it will be by regulation.  

There seems to be amongst some members a suspicion of the use of regulations for the purposes of prescribing 
the detail of how acts of Parliament are to operate. I understand the caution of that; one needs to avoid 
Henry VIII clauses and the unfettered ability to prescribe regulations that may go beyond the purpose of the bill. 
Of course, whether regulations or rules are ultra vires is a matter that can be considered by this place, but overall 
there seems to have been an unnatural suspicion about regulations. The whole point of regulations is to be able to 
descend into the detail while the acts of Parliament set out the basic principles.  

Hon Simon O’Brien had in his hand the Dog Act 1903, which managed in seven pages and 35 sections to deal 
with the whole vexed issue of how to deal with dogs; much of it was in regulations after that. The regulation-
making power was a very broad one, but one that of course was confined by the purposes of the act that allowed 
for it. Unfortunately, we are seeing a trend, I think, towards overprescribing things in legislation, to the point that 
legislation is almost impossible to navigate around and is becoming increasingly complex as every possibility is 
being dealt with in the form of an act of Parliament rather than refinement otherwise. I wonder whether, 
nowadays, we would get through something like the Road Traffic Act, with a Road Traffic Code that is about 
three times as large as the act itself just simply in the number of pages. That prescribes an awful lot of things, 
including offences and various powers and so forth.  

To get back to the Criminal Investigation (Identifying People) Amendment Bill 2013, there are four sections in 
the original act that deal with the making of regulations and that are amended by this bill. One is section 3, in 
which the term “intimate identifying procedure” will be defined after amendment to mean one of four things, one 
of which is set out in proposed section 3(1)(d) — 

the taking of a sample of any bodily material of the person, other than the person’s blood, by means of a 
procedure that is prescribed by the regulations to be an intimate identifying procedure; 

All that does is simply allow the regulations to prescribe what an intimate identifying procedure is. That is hardly 
something that one would have thought was particularly problematic.  

Another one is proposed section 8(4) under the heading, as it will be once the legislation is passed, “Procedures 
for obtaining material from which to obtain specific identifying particulars”. Proposed section 8(4) reads — 

The regulations, in relation to any specific identifying particular of a person prescribed under section 
17, 23, 34, 47, or 52A —  

(a) may specify one or more identifying procedures that may be done on the person to obtain 
bodily material for the purpose of obtaining that identifying particular of the person; and 

(b) in relation to an identifying procedure so specified, may provide that the procedure must 
not be used to obtain bodily material from the person unless it is impracticable to use 
another specified procedure. 

All that power does is provide the range of procedures that may be done and which ones ought not to be done. 

Proposed section 56(2) is a little broader and reads — 

If the regulations, for the purpose of the definition of identifying particular in section 17, 23, 34, 47 or 
52A, prescribe an identifying particular, the regulations may — 

(c) for each identifying procedure needed to obtain the identifying particular, prescribe 
powers that may be exercised to do the procedure; and 

(d) for each power, prescribe the person, or class of persons, who may exercise it. 

That would take its guidance from the table that is already in the current act; things such as the power, for 
example, to photograph a person and who may exercise that power. It actually allows for the prescription of a 
power and who is to exercise that power. 

Lastly, proposed section 76(c), which comes under part 10 of the principal act, provides for a DNA database, 
whether or not on a computer and however described, that contains a statistical index and — 

any index prescribed by the regulations for the purposes of this definition; 
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That is just a description of what a DNA database will be, and allows some flexibility to prescribe them. 

The regulations that can be made under this legislation are not at large; they will be limited by the purposes of 
the act and are fairly constrained. It is important to point out that the act not only provides the power for police to 
obtain the identifying particulars, but also in no way legitimises the science or provides procedures for how the 
identifying particular may afford evidence in a court of law. It simply provides the power to obtain it. The 
legitimisation of the identifying particulars of the evidence and the weight to be put on it will be worked out in 
due course in the same way that the veracity, the utility, of DNA evidence was worked out. There will be a case 
in which it will be relied upon. If it relies on new technology, it will have to be proved to the requisite standard 
that it is sound, and it will be tested. If the history of DNA technology is anything to go by, I suspect it will take 
some time to work out the sort of weight that can be placed on it. Those are issues for the scientists and the 
courts to consider and develop to the point at which any new technology emerges as a useful investigative tool.  

The method the Criminal Investigation (Identifying People) Amendment Bill follows for achieving the goal of 
futureproofing the act was suggested by Hon Robert Anderson, QC, in his recommendations following the 
statutory review. I refer in particular to paragraph 127 of the review report. The other method considered by 
police and parliamentary drafters was to expand the definition of identifying particulars in the act so that one 
definition encompasses the myriad possible identifying particulars that may be developed in the future. That 
alternative would have allowed the police to apply new technologies at any time without the need to amend the 
act or regulations. It was not preferred, as it would have required a complete restructure of how the act applies 
and would possibly have dismantled some of the protections in it. The act regulates a variety of activities around 
the taking of an identifying particular. It provides what authority must be obtained to do so, the type of 
procedures that may be performed and how the procedures must be performed on a person to obtain the 
particular. It provides that only qualified persons may conduct the procedures. It also ensures that less invasive 
procedures must be attempted by police before resorting to more invasive procedures, such as plucking hair 
samples or taking blood. It was considered that the method proposed by the bill strikes the right balance. It 
provides a swift method of amending the powers available to accommodate new technologies, but retains the 
current protections of the act. Ultimately, Parliament will be able to disallow regulations in cases in which they 
are ultra vires.  

A couple of corrections need to be made on matters that were raised in the course of debate. Hon Sue Ellery said 
that she had been advised that the issues of concern will be most likely picked up before conviction—they may 
not be—and there is a limitation on using the material to six months after conviction. In fact, there is no 
limitation on using the material obtained. The limitation is simply that the police have six months from the 
conviction date to fine the offender and take the identifying particulars. Once they have been taken, they can be 
used for as long as they are held by the police. Hon Liz Behjat said that as long as it occurs within six months of 
a person having been convicted of a crime and sentenced to a period of imprisonment of 12 months or greater, 
they will be captured by the legislation. That is not quite right. The offender does not need to be sentenced to 12 
months’ imprisonment; he needs only to be convicted of an offence that carries a penalty of 12 months’ 
imprisonment or more. The penalty they might receive is irrelevant. 

Hon Martin Aldridge made some comments about the procedures, which I have already touched on, not being 
prescribed in the bill, and he contrasted this bill with the position in New South Wales. At the point that the 
initial draft instructions were prepared and WA Police commenced its dealings with the Parliamentary Counsel’s 
Office, it did not have access to the New South Wales legislation. I think I have been able to reassure the house 
that WA Police is very conscious of striking the right balance in what goes into the act, regulations and its 
procedures. As I mentioned, proposed section 16 is simply a requirement for someone to do something; it is not a 
power for the police to actually perform the procedure on the person. It is not considered necessary to apply 
similar procedural provisions in this legislation to those in New South Wales. The processes, policies and 
instructions that will underlie the way that police give effect to the powers they will be granted in the act will be 
sufficient to ensure that the powers not only are exercised in a proper way, but also are available for use when 
they are needed and that they still have a practical element to them, rather than establishing through legislation 
what may turn out to be cumbersome and impractical processes. 

I think I have addressed those matters that were raised in the course of debate and all that remains for me now is 
to again commend the bill to the house and move that it be read a second time. I expect we will go into 
committee and I will then move the amendments to the bill so that proposed section 16 reflects the matters that I 
have mentioned regarding face coverings. I move that the bill be read a second time. 

Question put and passed. 

Bill read a second time.  

Committee 
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The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clauses 1 to 9 put and passed. 

Clause 10: Section 16 amended — 

Hon MICHAEL MISCHIN: I move — 
Page 6, lines 11 to 13 — To delete the lines and insert — 

face covering means an item of clothing, hat, helmet, mask or sunglasses, or any other thing 
worn by a person, that totally or partially covers the person’s face; 

Hon SUE ELLERY: I indicated during the second reading debate that I support this amendment, but it is 
important to place on the record that this amendment addresses issues raised by people who felt unhappy with 
the previous definitions, which simply referred to removing headwear as opposed to the series of amendments 
before us now that deal with requiring people to just show their faces as opposed to removing their headgear. 
These amendments address those issues in a balanced and fair way, and recognise the work done to acknowledge 
concerns raised by those people with particular cultural or religious sensitivities to this issue.  

Amendment put and passed. 

Hon MICHAEL MISCHIN: I move— 

Page 6, line 25 — To delete “any headwear” and insert — 
or adjust any face covering 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move— 

Page 6, line 27 — To delete “head” and insert — 

face 

Amendment put and passed.  
Hon MICHAEL MISCHIN: I move — 

Page 7, line 1 — To delete “headwear” and insert — 

face covering 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 7, line 2 — To delete “head is removed.” and insert — 

face is removed or adjusted. 

Amendment put and passed. 

Clause, as amended, put and passed.  

Clauses 11 to 20 put and passed.  

Clause 21: Section 51 amended — 

Hon MICHAEL MISCHIN: Clause 21(2) proposes the deletion of the existing section 51(2), to be replaced by 
the passage that appears on page 12 of the bill. The proposed amendment is to insert in the bill a reference to 
section 51(3) as a section to be deleted as well. It is to correct an oversight in drafting. The bill makes 
amendments in section 51 of the principal act to simplify the process involved in taking identifying particulars 
from charged suspects. The bill does it by removing the need for an officer to first order a charged suspect to 
undergo the procedure before arresting the suspect. Clause 21 achieves this by removing the order step at 
section 51(2) and providing simply that if a charged suspect does not consent, or withdraws consent, the officer 
may, without warrant, arrest the charged suspect and do the identifying procedure against the suspect’s will. The 
simplified procedure at proposed section 51(2) replaces both subsections (2) and (3) of the act, but through an 
error in drafting the reference to subsection (3) was omitted, and this amendment remedies that omission.  
I will put it again in context. Currently, section 51 consists of three subsections. Subsection (1) is amended but 
otherwise remains; subsection (2) is intended to be deleted entirely and replaced; and subsection (3) is meant to 
be deleted and not replaced, but the bill dealt with deleting only subsection (2) and its replacement rather than 
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deleting subsection (3). This amendment simply does that; it also deletes subsection (3). I will therefore move 
amendment 6/21 standing in my name on the supplementary notice paper. I move — 

Page 12, line 1 — To insert after “51(2)” —  

and (3) 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 22 to 30 put and passed.  
Title put and passed.  

Report 
Bill reported, with amendments, and, by leave, the report adopted. 

Standing Orders Suspension — Motion 
On motion without notice by Hon Michael Mischin (Attorney General), resolved with an absolute majority — 

That standing orders be suspended so far as to enable the bill to be read a third time. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and returned to the Assembly 
with amendments.  
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